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the event the motion is denied, move 
for dismissal on the ground that upon 
the law and the facts the party in the 
position of plaintiff has shown no right 
to relief. The party in the position of 
plaintiff shall have fifteen days from 
the date of service of the motion to file 
a brief in response to the motion. The 
Trademark Trial and Appeal Board 
may render judgment against the party 
in the position of plaintiff, or the 
Board may decline to render judgment 
until all of the evidence is in the 
record. If judgment is not rendered, 
testimony periods will be reset for the 
party in the position of defendant and 
for rebuttal. 

(c) A motion filed under paragraph 
(a) or (b) of this section must be filed 
before the opening of the testimony pe-
riod of the moving party, except that 
the Trademark Trial and Appeal Board 
may in its discretion grant a motion 
under paragraph (a) even if the motion 
was filed after the opening of the testi-
mony period of the moving party. 

[48 FR 23141, May 23, 1983, as amended at 51 
FR 28710, Aug. 11, 1986] 

§ 2.133 Amendment of application or 
registration during proceedings. 

(a) An application involved in a pro-
ceeding may not be amended in sub-
stance nor may a registration be 
amended or disclaimed in part, except 
with the consent of the other party or 
parties and the approval of the Trade-
mark Trial and Appeal Board, or ex-
cept upon motion. 

(b) If, in an inter partes proceeding, 
the Trademark Trial and Appeal Board 
finds that a party whose application or 
registration is the subject of the pro-
ceeding is not entitled to registration 
in the absence of a specified restriction 
to the involved application or registra-
tion, the Trademark Trial and Appeal 
Board will allow the party time in 
which to file a request that the appli-
cation or registration be amended to 
conform to the findings of the Trade-
mark Trial and Appeal Board, failing 
which judgment will be entered against 
the party. 

(c) Geographic limitations will be 
considered and determined by the 
Trademark Trial and Appeal Board 
only in the context of a concurrent use 
registration proceeding. 

(d) A plaintiff’s pleaded registration 
will not be restricted in the absence of 
a counterclaim to cancel the registra-
tion in whole or in part, except that a 
counterclaim need not be filed if the 
registration is the subject of another 
proceeding between the same parties or 
anyone in privity therewith. 

[54 FR 37597, Sept. 11, 1989] 

§ 2.134 Surrender or voluntary can-
cellation of registration. 

(a) After the commencement of a 
cancellation proceeding, if the respond-
ent applies for cancellation of the in-
volved registration under section 7(e) 
of the Act of 1946 without the written 
consent of every adverse party to the 
proceeding, judgment shall be entered 
against the respondent. The written 
consent of an adverse party may be 
signed by the adverse party or by the 
adverse party’s attorney or other au-
thorized representative. 

(b) After the commencement of a 
cancellation proceeding, if it comes to 
the attention of the Trademark Trial 
and Appeal Board that the respondent 
has permitted his involved registration 
to be cancelled under section 8 of the 
Act of 1946 or has failed to renew his 
involved registration under section 9 of 
the Act of 1946, an order may be issued 
allowing respondent until a set time, 
not less than fifteen days, in which to 
show cause why such cancellation or 
failure to renew should not be deemed 
to be the equivalent of a cancellation 
by request of respondent without the 
consent of the adverse party and 
should not result in entry of judgment 
against respondent as provided by 
paragraph (a) of this section. In the ab-
sence of a showing of good and suffi-
cient cause, judgment may be entered 
against respondent as provided by 
paragraph (a) of this section. 

[48 FR 23141, May 23, 1983, as amended at 54 
FR 34900, Aug. 22, 1989; 63 FR 48100, Sept. 9, 
1998] 

§ 2.135 Abandonment of application or 
mark. 

After the commencement of an oppo-
sition, concurrent use, or interference 
proceeding, if the applicant files a 
written abandonment of the applica-
tion or of the mark without the writ-
ten consent of every adverse party to 
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the proceeding, judgment shall be en-
tered against the applicant. The writ-
ten consent of an adverse party may be 
signed by the adverse party or by the 
adverse party’s attorney or other au-
thorized representative. 

[54 FR 34900, Aug. 22, 1989] 

§ 2.136 Status of application on termi-
nation of proceeding. 

On termination of a proceeding in-
volving an application, the application, 
if the judgment is not adverse, returns 
to the status it had before the institu-
tion of the proceedings. If the judg-
ment is adverse to the applicant, the 
application stands refused without fur-
ther action and all proceedings thereon 
are considered terminated. 

APPEALS 

§ 2.141 Ex parte appeals from the Ex-
aminer of Trademarks. 

Every applicant for the registration 
of a mark may, upon final refusal by 
the Examiner of Trademarks, appeal to 
the Trademark Trial and Appeal Board 
upon payment of the prescribed fee for 
each class in the application for which 
an appeal is taken. An appeal which in-
cludes insufficient fees to cover all 
classes in the application should speci-
fy the particular class or classes in 
which an appeal is taken. A second re-
fusal on the same grounds may be con-
sidered as final by the applicant for 
purpose of appeal. 

[41 FR 760, Jan. 5, 1976] 

§ 2.142 Time and manner of ex parte 
appeals. 

(a) Any appeal filed under the provi-
sions of § 2.141 must be filed within six 
months from the date of the final re-
fusal or the date of the action from 
which the appeal is taken. An appeal is 
taken by filing a notice of appeal in 
written form, as prescribed in § 2.126, 
and paying the appeal fee. 

(b)(1) The brief of appellant shall be 
filed within sixty days from the date of 
appeal. If the brief is not filed within 
the time allowed, the appeal may be 
dismissed. The examiner shall, within 
sixty days after the brief of appellant 
is sent to the examiner, file with the 
Trademark Trial and Appeal Board a 
written brief answering the brief of ap-

pellant and shall mail a copy of the 
brief to the appellant. The appellant 
may file a reply brief within twenty 
days from the date of mailing of the 
brief of the examiner. 

(2) Briefs must be submitted in writ-
ten form and must meet the require-
ments prescribed in § 2.126. Each brief 
shall contain an alphabetical index of 
cited cases. Without prior leave of the 
Trademark Trial and Appeal Board, a 
brief shall not exceed twenty-five pages 
in length in its entirety, including the 
table of contents, index of cases, de-
scription of the record, statement of 
the issues, recitation of the facts, argu-
ment, and summary. 

(c) All requirements made by the ex-
aminer and not the subject of appeal 
shall be complied with prior to the fil-
ing of an appeal. 

(d) The record in the application 
should be complete prior to the filing 
of an appeal. The Trademark Trial and 
Appeal Board will ordinarily not con-
sider additional evidence filed with the 
Board by the appellant or by the exam-
iner after the appeal is filed. After an 
appeal is filed, if the appellant or the 
examiner desires to introduce addi-
tional evidence, the appellant or the 
examiner may request the Board to 
suspend the appeal and to remand the 
application for further examination. 

(e)(1) If the appellant desires an oral 
hearing, a request therefor should be 
made by a separate notice filed not 
later than ten days after the due date 
for a reply brief. Oral argument will be 
heard by at least three Members of the 
Trademark Trial and Appeal Board at 
the time specified in the notice of hear-
ing, which may be reset if the Board is 
prevented from hearing the argument 
at the specified time or, so far as is 
convenient and proper, to meet the 
wish of the appellant or his attorney or 
other authorized representative. 

(2) If the appellant requests an oral 
argument, the examiner who issued the 
refusal of registration or the require-
ment from which the appeal is taken, 
or in lieu thereof another examiner 
from the same examining division as 
designated by the supervisory attorney 
thereof, shall present an oral argu-
ment. If no request for an oral hearing 
is made by the appellant, the appeal 
will be decided on the record and briefs. 
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